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Executive Summary

AUl ti mately, it is through negotiated s
on all sides, reinforced by the judgmen
reconciliation of the pre-existence of aboriginal societies with the sovereignty of

the Crowno. Let us face it, we are all/l

This famous advice and urging from former Chief Justice Lamer of the Supreme Court
of Canada in the Delgamuukw- Gi s d a gbérigimal title case in 1997 set the context
for the most recent wave of negotiated agreements involving First Nations. Although
this pronouncement was only slightly more than a decade ago, there has been rapid
progress in the transition between the historic pattern of denying aboriginal rights and
excluding First Nations from the economy to modern recognition and reconciliation.

We are in a period of rapid transition but also significant uncertainty. Some business,
government and First Nation representatives take a negative view that the situation
is so complex and fraught with legal and political challenges that little can be
accomplished until the courts finally sort out ownership and jurisdiction. Many

others take a more positive view and venture forth

into a world of new opportunities. The purpose of g
this Guide is to highlight opportunities and options whether BSAs are required and
for developing negotiated agreements that allow all who is responsible for them has

parties to move forward in a respectful, sustainable created a confusing, complex
and mutually profitable manner. We focus on Benefit and unlevel playing field in
Sharing Agreements (BSAs) and provide resources and — qitzlal/ @ikl [Ulikle (e o]pks
references for the parties to develop BSAs. The guide where roles, responsibilities,
also identifies strategies to achieve BSAs that meet and standards remain unclear.
the key objectives of recognition, accommodation and
certainty cited below.

We have analyzed dozens of court cases, academic analyses and BSAs from various
jurisdictions. The primary focus has been on British Columbia but we have included
many examples and comments from other Canadian and international jurisdictions.
We have also conducted a number of interviews and a focus group to compile data on
BSA implementation.

Our key observations include the following:

1. There are hundreds of BSAs that have been negotiated over the past 10-15

years. Many of these agreementsfy6under the radar 6. Any

1 Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010.
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government or corporate representatives facing or planning a project or
development is likely to benefit from reviewing content of the agreements
and the types of agreements that are in use and from the analyses of them.

2. Parties have different reasons for entering into BSAs. In some instances
there are legal requirements or legal duties to consult. Even in the absence
of legal requirements there is often a business case for entering into a BSA

with First

nei ghbour

Nations. In addition to fur
policiesd0 many representatiwv

competitive advantages in working with First Nations. This is particularly true
in industries where ethical investment funds have an influence over financing
or where there is consumer demand for ethically produced products.

BSAs are not a cure for all
conflicts and uncertainties
and will not resolve complex
legal, political, cultural and
historical issues of the past
150 years in one fell swoop.
Nor should one company or
project be expected to bear

all of the burdens of history.
However, each fairly negotiated
agreement is an important

step forward and we hope this
Guide will assist in the journey
of a thousand steps.

3.BSA participation can be improved through
knowledge, capacity and experience. First Nations
and other parties in the north that have negotiated
and implemented multiple BSAs have much to teach
us all. One example is the movement away from job
commitments toward contracting opportunities, equity
participation, and revenue-sharing that First Nations
can apply to their own priority areas. In the United
States, the Harvard Project has been helpful to identify
key features of successful First Nations in terms of
economic development and self-government.

4.Each BSA is different but many share common
features. We have set out many of the key elements and
our observations about them in Part Il of this Guide.

5. There are a few examples of BSA requirements in legislation and Treaties. In
general, these BSA requirements appear to lead to more stable and mutually
beneficial BSAs than in situations where there are no BSA requirements.

6. The lack of clarity regarding whether BSAs are required and who is responsible
for them has created a confusing, complex and unlevel playing field in many
Canadian jurisdictions where roles, responsibilities, and standards remain
unclear. Standardized government royalty-sharing models such as Forest
and Range Opportunity agreements (FROSs) in B.C. and (a better example)
mining royalties in northern Treaties are a good start. However, in our
view all parties and the interests of sustainable development would benefit
from BSA standards or requirements, tailored to each sector. The Treaties
in northern Canada and the Australian model (with BSA requirements but
residual government authority) may be good places to start.



7. Capacity funding, clear communications, clear objectives from all parties,
a clearly drafted BSA, and monitoring, reporting and dispute resolution
provisions are all vital to successful BSAs.

8. We as a Nation in Canada are in the process of undoing over 150 years of
denial of aboriginal rights and title and exclusion of First Nations from
decision-making and the economy. BSAs are not a cure for all conflicts
and uncertainties and will not resolve complex legal, political, cultural
and historical issues of the past 150 years in one fell swoop. Nor should
one company or project be expected to bear all of the burdens of history.
However, each fairly negotiated agreement is an important step forward and
we hope this Guide will assist in the journey of a thousand steps.






Summary of Key Elements in Benefit Sharing
Agreements

In Part Il of the Guide to Benefit Sharing Agreements we provide a detailed analysis
and examples of key elements of a typical Benefit Sharing Agreement involving one
or more First Nations and a corporate and/or government representative. Here is a
short summary of Part Il. We hope that this summary will serve as an introduction
and checklist.

A. PRECONDITIONS FOR NEGOTIATIONS

1. Relationship Building

A
A
A
A

There is no substitute for face-to-face meetings

Meet early and often, starting at the initial planning stages of a project
Corporate and government representatives need to spend time in the
community at lunches, dinners and community events.

First Nations need

to take the time to meet and understand what is being proposed

2. Negotiation Framework

A
A

Meet and scope out project and potential issues
Consider starting with a non-binding MOU or draft Term Sheet

3. Capacity Funding for Negotiations

A
A

A

Negotiations will fail if one or more of the parties do not have sufficient
capacity and funding

Companies and governments should consider providing initial up-front
capacity funding for First Nations that require it

First Nations should be prepared to commit to reasonable timelines and
deliverables (though not necessarily project approval) if capacity funding
is provided

4. Will the BSA be Legally Binding?

A

Decide if BSA will be binding (typical) or if it can be a non-binding
MOU

B. THE PARTIES

1. First Nation Parties

A

If the project may affect rights, title or Territory, the BSA should be with

the official representatives of the First Nation which may include elected

or hereditary leaders or both

For some agreements (such as holding fee simple land or structuring for an
equity agreement) a First Nation corporation may be involved.

Xi



2. Government Parties

A Determine which ministries or agencies are involved and who will sign
off

3. Corporate and Other Parties

A Determine appropriate legal entity (corporation, subsidiary, non-profit
society) and ensure authorized signatories
A Ensure provisions to bind successor companies

C. BACKGROUND AND FOUNDATIONAL PRINCIPLES
A Draft appropriate Hfv
D. DEFINITIONS

A Define key terms
A For example, if the BSA provides for shared decision-making for some

types of management decisions, defnei management deci si @
which ones

E. AGREEMENT PURPOSE

1. Certainty

A Set out what the BSA is providing and the relationship between the project
and recognition of aboriginal rights and title
A What is each party giving and getting
2. Non-Derogation of Aboriginal Rights

A Unless otherwise agreed, confirm that the BSA is without prejudice and
does not derogate from aboriginal rights or title

F. ADMINISTRATION AND IMPLEMENTATION COSTS

A Build on capacity funding: what does each Party need to implement
the agreement (for example, management support, employment liaison,

accounting support, etc.)
For projects with revenue-sharing or equity, support to the First Nation
may be reduced or ended once the project is generating revenue

G. COMMUNICATIONS
1. Communications

A Set out the contact people for each party and the process for ensuring good

Xii



communications throughout the project
2. Information Requirements

A Set out information required (for example, full and transparent reporting
of revenues and costs or of employment statistics)

H. DECISION-MAKING

A Determine First Nat i-nakingiwilitherd beaament i n
advisory role or consultation, full shared decision-making, or something
in between?

A Clearly set out which types of decisio
(for example, major decisions, business decisions, operating decisions,
etc.)

I. ENVIRONMENTAL PROTECTION AND MAINTENANCE OF
TRADITIONAL ACTIVITIES

1. Relationship to Legal Regulations

A Confirm which laws are assumed to apply and specify if the BSA is filling
in any gaps in the laws (for example, BSA may specify requirements for
re-planting a site with Native plants or medicines where provincial laws
are silent)

First Nations can enforce environmental protection and maintenance of
traditional activity terms in a BSA if necessary and if the government is
not enforcing the environmental laws, regulations or permit terms

A

2. Relationship to Environmental Assessment Process

A Specify if project is related to environmental assessment process
A Specify if BSA fills in any gaps in the environmental assessment process

3. Environmental Standards and Monitoring
4. Maintenance of Traditional Use

5. Application to Third Party Contractors

A Specify if all provisions relating to environmental protection and
maintenance of traditional activities are binding on contractors working
on the project

J. FINANCIAL ACCOMMODATION, COMPENSATION AND REVENUE-
SHARING

1. Legal and Policy Context

A Accommodation may be legally required from government for some
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serious potential infringements

A Government and companies may provide financial compensation or
revenue sharing to buoiclidalr eliacteinocneso,,
of potential impacts

2. Accommodation from Government

A May be required or available via fixed programs (FRO), negotiations
(major mining projects) or litigation settlement

3. Benefit Sharing from Companies

A Often available through revenue-sharing, equity arrangements, stock
options or other opportunities

K. BUSINESS AND EMPLOYMENT BENEFITS
1. Business Opportunities

A In addition to revenue-sharing, there may be business opportunities for
equity, joint ventures, serviceands upply contracts (per
booko or preferred bidding, etc.)

2. Employment Opportunities

A Employment arrangements can be mutually beneficial if First Nations
provide good employees (especially in remote areas) and the First Nation
members get jobs and training

A Be aware of potential problems with target-setting; make sure there is a
support structure for placement, training, dispute resolution, etc.

L. COMMUNITY BENEFITS AND RESOURCES

A This can include virtually anything the parties agree on for the benefit
of the community: infrastructure, recreation, school or health facilities or
supplies, contributions to community events, scholarship funds, etc.

M. LAND AND ASSETS
1. Land Acquisitions

A The company or government may be able to provide lands to address First
Nations needs

A Itis usually much quicker to provide fee simple land; in B.C., First Nations
must hold land in the name of an individual or corporation to register it in
the Title Office
First Nations may want land added to Reserve; the federal Addition-to-

A Reserve process is slow; companies and Provinces may want to end their

Xiv



commitment at providing land without guaranteeing ultimate Reserve
status

2. Licenses, Permits and Leases

A If a First Nation is willing to deal with provincial and federal assertions of
jurisdiction, there may be opportunities to hold licenses, permits or leases
as an interim step to reconciliation
Ministries are sometimes willing to negotiate a waiver or deferral of
application fees and other fees and taxes

N. TERM OF BSA
A The start and end date and any termination process are clearly set out
O. EVALUATION AND AMENDMENT

A Provide for periodic reviews and a process for any necessary
amendments

P. ENFORCEABILITY AND DISPUTE RESOLUTION

A Make sure the BSA clearly sets out how its terms will be enforced and
includes a process for dispute resolution

Q. CONFIDENTIALITY

A Review the interests of all parties: each party may want some aspects of a
BSA kept confidential

A Be aware of government Freedom of Information laws, corporate
shareholder disclosure obligations, and First Nation laws about protecting
culture and knowledge

R. STANDARD CONTRACT CLAUSES

A If the BSA is meant to be legally binding, make sure it contains standard
contract clauses

S. SIGNING AUTHORITY AND RATIFICATION

A vVerify that the proper parties ar
signatory has authority to sign

A Consider if a First Nation community meeting or vote is required (for
example, if there is a major potential impact on aboriginal rights or title)

e

r
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Introduction and How to Use This Guide

Part I.
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Part I. Introduction and How to Use This Guide
A. Purpose of This Guide

This Guide arose from observations that some First Nation, corporate and government
representatives are not fully aware of all of the opportunities and options available

to resolve issues through negotiated agreements. Court rulings on aboriginal rights
and title, blockades, boycotts, and conflicts have created uncertainty for many
projects, developments and authorizations, particularly in British Columbia but also
elsewhere in Canada. This uncertainty delays or prevents many worthwhile projects,
developments and partnerships.

The response of some patrties is to either abandon their projects in favour of other ones
that do not affect or involve First Nations or to plow ahead and risk conflict and

failure. However, many other companies, governments and First Nations have come
together to resolve the issues on their own through negotiated agreements.

The purpose of this Guide is to assist First Nations, government and companies to
identify opportunities and options for Benefit Sharing Agreements (BSAs) and to
provide resources and references for the parties to develop BSAs. The guide also
identifies strategies to achieve BSAs that meet the key objectives of recognition,
accommodation and certainty cited below.

B. What is a Benefit Sharing Agreement?

6Benefit Shar i nggneralgermecedaseribd adnritiersagraement that is
the outcome of a consultation process about a proposed resource extraction, project or
development that has the potential to impact the Aboriginal rights or interests of one

or more Aboriginal groups in Canada.

Other common terms for Benefit Sharing Agreements include:

i mpact benefit agreements,
interim measures agreements
project support agreements,
cooperation agreement s,
devel opment agreement s,
ofection and benefit agreements,

mar ket access agreements,

s t a-setlirg oraertification agreements,
participation agreements, a
accommodation agreements

T>o T I>o T T To To To o T



Aspects of litigation settlement agreements, Joint Ventures, Treaties, Land Claims
Agreements or interim or Final Agreements with First Nations may also be considered
Benefit Sharing Agreements.

The terminology that will be used throughout this Guide is Benefit Sharing Agreement
(ABSAQ) .

BSAs span a vast range of form and content. This Guide is applicable to any BSA in
Canada that has the following core features and objectives:

1. the parties include at least one First Nation and a private company or a gov-
ernment agency or both;

2. the BSA recognizes First Nations interests affected by a Project or develop-
ment; and

3. the BSA includes one or more of the following to accommodate or address
First Nation interests

(a) involving First Nations in decision-making,

(b) providing capacity or enhancement for one or more First Nations or
their communities or members,

(c) sharing the expected benefits of a development with potentially
affected First Nations; and

(d) increasing certainty by clarifying the roles and expectations of the
parties with respect to the project or development.

C. The Legal Framework for BSAs

While some BSAs may be applicable to development in urban centres, the majority

of BSAs will be in respect of resource developments in more remote, less populated
areas. In Canada and internationally, indigenous peoples tend to be disproportionately
affected by resource developments because their traditional territories tend to be
located in natural resource-rich areas, and because of their dependence on the integrity
of the natural resources to maintain their traditional lifestyles and economies.

In Canada, the rights of First Nations to their traditional territories and the associated
natural resources are protected under the section 35 of Canadian Constitution which
reads:

(1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada
are hereby recognised and affirmed.



(2) I n this Act, daboriginal peopl es of
Métis peoples of Canada.

(3) For greater certainty, in subsecti
now exist by way of land claims agreements or may be so acquired.

(4) Notwithstanding any other provision of this Act, the aboriginal and treaty
rights referred to in subsection (1) are guaranteed equally to male and female
persons.

The legal definition of aboriginal rights that are protected under section 35 includes any
practice that is integral to the distinctive culture of a First Nation. Common examples
include hunting, gathering and fishing rights but governance and management rights
may also be included. The rights may include aboriginal title to lands which were
exclusively occupied by a First Nation at the time of the assertion of British sovereignty
in 1846. It is important to recognize that section 35 rights are based on traditional

laws and practices and may include a wide range of practices and governance.

In some parts of Canada, First Nations rights are explicitly defined in treaties, either
historic or modern. In other parts of Canada (especially British Columbia) large areas
are not covered by historic or modern treaties and thus the rights remain unsettled. With
respect to these areas, the Supreme Court of Canada has explicitly stated governments
must consult with, and accommodate where required, First Nations whose rights may
be impacted by a development or authorization.. The responsibility for ensuring
consultation and accommodation rests with government but proponents often become
involved.

In a number of modern northern treaties (mainly in the Northwest Territories and the

Yukon) there are provisions requiring agreements be reached with the appropriate
First Nations before a devel otepanerightscanbeat a
authorized.s

In regions of Canada where historic treaties predominate, the Supreme Court of

Canada has made it clear consultation and/or accommodation is required with respect

to a development that could affect a treaty right.. In some instances the courts have
prohibited development without the consent of the affected First Nation that holds the
Treaty rights. In others, the courts have ruled that some historic treaties contemplate
6taking upé of | ands an developmeatsimaoynstrequited t h
anything other than basic consultation.

2 Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511

3 See, for example, Gwichdéin Final Agreement,
4 Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 SCC 69,

[2005]



What is clear, however, is the reality in Canada that First Nations need to be included
in the planning, implementation and monitoring of resource extraction, projects

and developments that affect their rights, interest or Territories. The spectrum will
range from cases where there is a clear legal obligation on the part of government

to demonstrate that it has consulted with and accommodated First Nations prior to
permitting development, to cases where there is a limited or uncertain duty.

Even where there is no clear legal duty to consult and accommodate, many companies
have entered into BSAs as part of a 6égood
secure a O6soci al licensed or simply becaus
an increasing trend for companies in certain sectors to build relations and negotiate
agreements with First Nations to secure the approval of consumers and ethical

investment funds. In some sectors such as forestry there are certification processes

that identify ethically produced products. In other sectors such as mining, ethical

investors pay close attention to major projects and the practices of various companies

and base their investment decisions on their observations.s

Government agencies are increasingly negotiating BSAs as part of reconciliation or
developing a New Relationship with First Nations.

Within this framework, in the course of less than two decades in Canada, BSAs have
emerged as the predominant tool for government, companies, and First Nations to
achieve a foundation of certainty for development to proceed.s While BSAs by no
means affect a complete reconciliation of Aboriginal rights within the framework of

the Canadian Constitution, BSAs can establish strong and positive measures to enable
sustainable economic development for the benefit of all parties.

D. How To Use this Guide

The purpose of this Guide is to aid First Nations, government and private companies
in the negotiation and drafting of effective BSAs. The Guide is generally applicable to
all resource sectors. It is not a primer of the law of consultation and accommodation,

5 See, for example, fAMining company exXcluded |
Gl obal due to contribution to serious environil
30.01.2009, No.: 13/2009
http://www.regjeringen.no/en/dep/fin/press-center/Press-releases/2009/mining-company-
excluded-from-the-governm.html?id=543107

6 The earliest dated sample in this Guide is 1990. The pace of the development of

BSA6s accelerated significantly after 2004 ani
pronounced a duty to consult on the part of the government with any First Nation who has a
reasonable claim that a government action may impact its aboriginal rights, or a treaty right

that may be affected, respectively.



and does not provide any guidance with respect to the legal duties of the parties in a
given scenario. It starts at the assumption that the parties have informed themselves
of their respective legal positions with respect to a development and have determined
that it is necessary or desirable to reach a mutually acceptable agreement on First
Nations involvement.

Part Il of the Guide is an annotated template for a BSA. There is no formula for

drafting a BSA; every negotiation is different. However, there are key components

that many BSAs will include. This template is intended to provide general information
only. It is not an exhaustive catalogue and it is not a substitute for legal advice and
should not be relied on as such. Parties should seek legal advice in drafting a proposed
BSA, or at least a legal review of a draft agreement, before the terms are finalized.

Part Ill of the Guide focused on best practices around BSA implementation. It is
based on interviews with individuals from a range of sectors and interests who have
been involved in the development and implementation of BSAs.

Part IV is an overview of BSA requirements and practices in other jurisdictions.
Part V is a bibliography for reference and further reading.

Appendix One is a matrix of sample agreements. Where agreements are confidential,
the names of the parties and identifiable terms have been excluded. The table will
assist parties attempting to negotiate BSAs by providing an overview of the scope and
range of BSAs in Canada and their common terms.

Appendix Two is a selection of sample agreements. The sample agreements have
been selected for their representativeness or because they highlight interesting
approaches; inclusion does indicate an endorsement on the part of the authors of a
particular agreement.
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Part Il. Annotated Template of Key Elements of a BSA
A. Preconditions for Negotiation

1. Relationship Building

Fair, lasting and mutually benefit agreements start with developing good relations.
Often the people and relations matter just as much as the substance of the agreement,
if not more so. It is important to understand that many BSA negotiations begin in a
general atmosphere of dissatisfaction and distrust.

Most First Nations can recount dozens of examples where business and government
representatives have ignored or excluded the First Nation in planning and commencing

maj or resource extractions or devel opment
First Nation may not hear about a project until the last minute when a corporate or
governmentrepresent at i ve sends a form |l etter askin
interests that may be affected by the pro

On the other hand, many government and industry representatives can cite countless
examples of situations where they have sent letters, made phone calls, tried to schedule
visits and received virtually no response.

Successful BSAs begin with a significant investment of time by all parties in getting to
know each other. It is essential to start early in the planning stage and to be persistent
in creating opportunities for face-to-face contact. For government and company
representatives there is no substitute for going to the First Nation community, spending
some time at lunches, dinners and community events and getting to know the First
Nation community and members. For First Nation representatives, it is important to
find time to meet and understand what is being proposed.

Investments in relationship-building are some of the most important investments
anyone will ever make and may determine the success or failure of the entire project.

2. Negotiation Framework

If negotiations are complex, the parties should consider entering into memoranda of
agreement (MOU) or similar, non-legally binding agreements to guide the negotiations.
An MOU is based on a preliminary discussion of the parties about the negotiation
process.
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Clear timelines are key, in particular in relation to the timing of government permits
that are required for the development. In most cases, negotiations on a BSA will take
place prior to a company applying for a permit for a development, or at least prior

to a permit being insured after an application. The courts have clearly stated that the
governments have a duty to consult with affected First Nations at the early stages of a
development, before a course of action is taken that may affect aboriginal rights.

From a practical point of view, companies will want to determine whether there will
be First Nations opposition to a project prior to investing money that will not be
recovered. It goes without saying that if a First Nation is engaged in negotiations
with a company and/or government about a project before the project is commenced,
there will be a much better opportunity to reach a mutually acceptable agreement.

An MOU is an opportunity for all parties to identify their timing needs and to reach an
acceptable framework that provides guidance with respect to the timing of negotiations.
Parties should turn their minds to broad contexts such as the need for exploratory and
assessment work and financing deadlines on the part of the company, community
processes and capacity on the part of First Nations, and legislated timelines on the
part of government. Wherever possible, build in sufficient time for contingencies and
potential delays.

Additional terms to an MOU could include:

A the location of the negotiations (e.g
the development is taking place, or alternating between government and/
or company offices and the community);

A the names of individuals who are aut h:
parties, including alternates if required;

A a process for setting agendas, record

matters; and
A capacity funding (see below).

Unless there is some particular reason for a binding agreement at this point (e.g. to
deal with a highly confidential development), MOUs are usually not legally binding
and do not establish a duty on any of the parties to reach an agreement. The concept
of an MOU or other preliminary agreement to establish a negotiations process should
not get overly bogged down. An MOU does not have to be exhaustive, it can simply
point to a basic framework and can be a living document that should serve to create
clarity around the process. Negotiation of a non-binding written framework can also

serve as a relatively low risk o6warm upo

legally binding.
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3. Capacity Funding for Negotiations

In a typical scenario where BSA negotiations occur there are three forces engaged:

1. a company is seeking legal rights to lands or resources or opportunities for
financial gain;

2. the provincial and/or federal government has asserted jurisdiction will make
a decision about whether it is in the public interest to grant the rights, usually
for revenue purposes; and

3. one or more First Nations have recognized or asserted aboriginal rights that
the government is legally required to protect against unjustified infringe-
ments.

A successful BSA that provides the foundation for a development requires that all
parties be adequately resourced to participate in the negotiations. Negotiating a BSA
is often a legally significant and high stakes process. Irreparable harm to aboriginal
rights, as well as significant financial losses for all parties, could result if the process
fails.

It is the reality in Canada that First Nations often have less human and financial
resources than companies or government to support negotiation processes. While

the courts have yet not clearly dictated a positive duty on the part of government or
companies to provide adequate capacity funding to First Nations to engage in BSA
negotiations, there is judicial recognition that the provision of financial capacity is an
important aspect of the duty to consult. In addition, in several recent extraordinary
cases, the courts have ordered governments to pay costs in advance to First Nations to
litigate key rights and title issues.

Law aside, from a practical perspective, if one party to a negotiation has insufficient
capacity to properly engage in the negotiations, the negotiations are likely to fail.
Therefore, the parties need to turn their minds to this issue before commencing
negotiations and determine whether one party, typically the one with the most incentive
to reach an agreement, will provide the other party with a financial grant. If such
funding is provided, there must be balance. A company cannot reasonably expert
funding to create an obligation to agree, only an obligation to the receiving party to
participate in the negotiations in good faith. On the other hand, a company or party
providing funding likely has legitimate expectations that the funding lead to process
results: they may wish to tie the funding to timely responses from the First Nation.
The party providing the funds may also wish to provide capacity funding to match

key stages of the negotiations, rather than in a lump sum in advance, in the event the
negotiations do not progress past initial stages.
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Ideally, most of the funding for capacity building for First Nations should go to First

Nations and their members. Outside resource people are sometimes necessary and
helpful, at least in the interim. For different projects, resource people may include

lawyers, accountants, tax advisors, planners, appraisers, HR specialists, negotiators,

etc. All parties may wish to support and encourage appropriate use of outside resource
people but will hopefully emphasize the need to use such resources only on a temporary
and constructive basis with the goal of i
wherever possible, training and mentoring members from the First Nation.

4. Will the BSA be Legally Binding?

Prior to entering into negotiations, there is one last consideration that the parties should
determine in advance. Is the agreement under negotiation intended and expected by
all parties to be a legally enforceable agreement? In most cases, it is in the interests of
all parties that a BSA be legally enforceable so that it can be relied on with certainty.

A review of the available literature, and the interviews carried out for this Guide

indicate that legally enforceable agreements lead to better net benefits for all parties.
On that basis, the structure and commentary of this Guide generally assume that the
parties intend to be bound by the terms of a BSA. In cases where the parties agree
that the BSA should not be legally binding, that intention should be clear at the outset,
and should be explicitly stated in the BSA.

B. The Parties

1. First Nation Parties

An overarching principle of law is that First Nations have the right to choose their

own governance structures. The courts have found that a Band, Tribe or Nation may
enter into contracts, so there are several options with respect to naming a First Nation
party to a BSA, provided that the following legal principles are reflected.

Customary Law

Generally, the legal authority of a First Nation to enter into an agreement with respect
to resources is based on an aboriginal right to the resource, which is held in common
by the successors to the aboriginal group that held the right at the time of contact. In
cases where the members of a modern day Indian Act Band are the successors of the
members of the historical organized group or tribe, it may the most logical for the

BSA to be in the name of the Band. This includes situations where one or more tribes
have been amalgamated into one Band, so long as those groups are the same groups
who are affected, and thus entitled to benefits, from the development. In cases where
the development affects a historical group that is broader or narrower than a Band, it
is preferable to name the group specifically, such as a House, Hereditary Group, Tribe,
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or Tribal Council, or larger Nation. However, if the parties wish to use these alternate
terminologies, the aboriginal signatories should be able to demonstrate that there is
a customary law foundation to establish the particular group as the proper party with
authority with respect to the lands and resources at issue.

Representative Bodies

In the case of Tribal Councils or Treaty Societies, this is frequently not the case, but
for political, economic or administrative reasons, the First Nation parties may wish to
enter into a BSA as this type of group. In such cases, the Council or Society should be
identified as acting on behalf of its member nations who are the rights holding groups
based on custom. For example: X Treaty Society on behalf of the Y First Nation

and the Z First Nation. The law is clear that Aboriginal rights are not assignable

or transferable, but at least according to some courts, an aboriginal group may put
forward a representative body to act on its behalf with respect to a BSA. From the
First Nation perspective, a larger First Nation entity may have more negotiating power.
From the point of view of government and companies, it may be easier to deal with

a single, larger entity rather than several smaller groups. However, this approach is
only advisable when there are clear common interests within the larger group. And
even in cases where there is consensus with respect to common interests, the BSA
may require detailed provisions identifying how benefits and responsibilities under

the BSA will be allocated amongst smaller groups, for example, from a Tribal Council
to a Band.

More Than One First Nation

Where there is more than one First Nation that may have rights and are therefore
entitled to benefits with respect to a development, but the First Nations are not
associated through a broader organizational structure, a company and/or government
may be required to enter into more than one BSA. In determining which First Nations
it should negotiate with, companies may rely on government to some extent to be
aware of which First Nations the government will be required to consult with, and
potentially accommodate, with respect to authorizing the development.

However, due diligence may include independent research on the part of the company
to aid in identifying the aboriginal groups with rights or interests in a resource area.
BSA negotiations may not necessarily be the same for each First Nation. For example,
some First Nations may be more central to the development and thus more impacted,
and thus entitled to greater compensation or benefits. Another First Nation may be less
impacted, but in a better position to provide labour and supplies to the developer. It
thus cannot be categorically stated that First Nations are always in a better position if
they coordinate negotiations, or that companies should strive to coordinate negotiations
with distinct First Nations within a development area. However, it is common sense
that where there is a competing claim, it is to the benefit of First Nations, as well as



companies and government that the First Nation is supported to develop protocols
with other First Nations in overlap areas.

In more unusual cases, the proper First Nation party may be a Nation confirmed

by statute deeming the FN to be a legal entity with all the rights, privileges and
responsibilities of a natural person, including the ability to sue and be sued. For
example, the Westbank First Nation has such status under the Westbank First Nation
Self Government Act (S.C. 2004, c. 17). Parties contracting with First Nation could
be expected to rely on a First Nation to identify these circumstances.

Band-Held Corporations

In some circumstances, the First Nation party may be a Band-held or economic
development corporation.z This would generally only be appropriate to joint venture
and service agreements, not agreements that recognize or reflect aboriginal or treaty
rights. However, First Nations sometimes enter into agency agreements with their
economic development corporation and authorize these corporations to deal with
some aspects of their rights, title or Territory. Legal advice should be sought to ensure
that the corporation has the authority to deal with rights, title or Territory.

There may also be a legal requirement for a First Nation to hold some assets under
a corporate entity. For example, fee simple land provided as part of a BSA may
need to be held by a Band corporation because the B.C. Land Title Office does not
yet recognize Indian Act Bands as being legal entities entitled to register land title
ownership.

As discussed in greater detail in Section
establish a separate agreement with respect to business arrangements arising out of

BSA negotiations where the ideal party to represent the First Nation is a corporate

entity, for example in situations where the First Nation wishes legal and financial

liability to be restricted to a corporate entity rather than the Nation at large. There

is an increasing trend towards the use of Limited Liability Partnerships and other

corporate vehicles designed to limit First Nation liability. There are excellent resources
available for First Nations to select the best legal vehicle to meet their legal, political

and community objectives.

A Band-held corporation may also be preferable in circumstances where BSA
negotiations may lead to conflicting roles on the part of the First Nation. For example,
the First Nation may retain a role as a rights holder recognized as having environmental
stewardship responsibilities, while at the same time the First Nation may emerge with

7 A typical structure is this regard is the board of directors includes members of the First
Nation and the shares in the company are held by a trustee on behalf of the members of the
Nation.
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a business interest in the development. Another example is where a First Nation is

tasked as acting as an employment agent for its members with respect to a development,
while also having a business interest that would conflict with its duty to its membership.

I n such cases, a more comprehensi v-ewn®&SA ¢
company as entitled to the business opportunities set out in the agreement, with the

First Nation taking steps to separate the distinct and potentially conflicting roles it has.

In cases where the contracting party is a Band- held corporation, the legal authority to

enter into an agreement is dictated by the articles and bylaws of the corporation.

2. Government Parties

It is perhaps surprising that although the legal duty to consult with, and where
applicable accommodate, First Nations, rests with the governments, there are as
many examples of bilateral (two party) BSAs negotiated between a First Nation and

a private companies as there are bilateral BSAs between First Nations and the federal
and provincial governments. One reason is that the private sector tends to be more
fluid, flexible and able to move more quickly than government policy. In areas where
aboriginal rights and title are not subject to any treaty (mainly British Columbia but
also parts of Ontario and other provinces and Territories), there has been an ongoing
tension between First Nations, government and private companies as to whether the
government or the private company should be required to reach an agreement with First
Nations. Part of the tension includes disputing views over whether the government or
companies should share project revenue or royalties with First Nations.

As wi | | be discussed in detail |l ater in S
the case of major resource use permits, that they are paying the government already in
royalties, stumpage, rent and/or taxes and that it is the responsibility of the government

to share that revenue with First Nations. Forestry companies and mining companies

in 1993 and 1997, respectively, appl auded
announcements that the government would share revenue with First Nations that was
derived through stumpage and mining taxes from the companies.

However, governmentoés willingness to enga
remains very limited in British Columbia and in the rest of Canada, leaving many of

the costs of BSAs to private companies. As one commentator describes, government
often remains Ain the shadowsd of BSA neg
indications [to private companies]...that satisfactory arrangements with First Nations
potentially affected by a proposed project were asinequanonf or pr oj ect afg
(Shanks 2006). In this way, government passes on its consultation obligations to

8 With limited exceptions. See, for example,theGwi chéi n Compr ehensi ve
Agreement, Article 21, which creates a legal duty on the part of a private company to
consult with First Nations.



private actors. To make matters even more frustrating to First Nation and corporate
parties, government ministries sometimes attempt to take credit for BSAs to which
they have made no contribution. Government ministries and agencies often list BSAs
between companies and First Nations as part of the government consultation record.

Government representatives sometimes state the view that they are legally prohibited
from entering into BSAs by the |l aw relati
a government decision-maker enters into a contract or agreement that prevents it from
making decisions or exercising its discretion in the future. Government representatives
are correct in stating that there is a legal doctrine against fettering discretion. In some
circumstances, government decision-makers cannot fetter their discretion by entering
into agreements that prevent them from making decisions in the future. However, this
doctrine has been gradually eroding. Federal and provincial governments frequently
enter into contracts and agreements and the courts have tended to uphold these
contracts and agreements even if they fetter the discretion of the government. In
addition, government must act in accordance with the Constitution and constitutional
law clearly permits, and in some cases may require, agreements with First Nations
that fetter the discretion of future government decision-makers. Treaties are the
obvious example of constitutional agreements that fetter the discretion of government
decision-makers.

In light of recent trends in the law and the requirement for government decision-
makers to act in accordance with the Constitution in respect of aboriginal rights and
title, there is little if any legal basis for government officials or negotiators to use the
concept of fettering as an excuse not to enter into co-management or other agreements
with First Nations. A full analysis of the legal issues relating to fettering is outside the
scope of this Guide. However, excellent legal resources are available from a number

of sources including Continuing Legal Education of B.C.

Notwithstanding the background role government frequently plays in BSA
negotiations, there are an increasing number of BSAs to which the federal or provincial
governments, or both are actually parties. The most common form of government
party is the Minister who oversees the relevant legislation under which a permit for
a development is issued. Agreements typically name the government actor as Her
Majesty the Queen in Right of Canada as represented by the Minister of [relevant
ministry], in the case of the federal government, and as Her Majesty the Queen in
Right of [name of Province] as represented by the Minister of [relevant ministry]

in the case of provincial governments. In some cases, where the content of a BSA
spans more than one ministry, additional Ministers will be named as parties (e.g.
Her Majesty the Queen in Right of British Columbia as represented by the Minister
of Transportation and the Minister of Forests and Range). Both the federal and a
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provincial government may be party to a BSA where a development requires permits
from both levels of government.

With respect to municipalities, the proper legal name of the municipality should be
cited (e. g.offi Qohrep olriasttiramdcare sloobild ble takemie §nsuje
the municipal partner is acting under the authority of its parent legislation and a valid
by-law.

3. Corporate and Other Parties

The naming of a private company in an agr
articles and bylaws. It is prudent to identify the exact name of the company, including

its legal structure and its business address, for example: X Resources Company Ltd.,

duly incorporated under the laws of [name jurisdiction, i.e. B.C. or Canada] with a
registered address of [address].

As with First Nation and government parties, it is possible to have more than one
company as a party to an agreement. However prospective parties should consider
whether more than one company a party to an agreement would create undue
complication in drafting, and ultimately interpreting, which obligations apply to
which companies.

A particular consideration is how companies bind their contractors to the terms of

the agreement, for example, a provision requiring all contractors to comply with the
employment equity provisions of a BSA. In most cases, provisions can be made

to ensure that contractors, who may not yet be known and are not a party to the
agreement, are bound by the terms of the agreement. This will be discussed in further
detail under $aideti on 6K6 of the

Incorporated non-profit societies may also enter into agreements with First Nations.
The naming of an incorporated society follows the same rules as the naming of a
company (in accordance with the constitution and bylaws of the society). An example
of this nature is an agreement whereby a society wishes to purchase or lease land in
First Nations territory and seeks the First Nations consent by the negotiation of a BSA
that may include co-management options, right of first refusal for sale and subsequent
licences, etc. Although rare, there is no reason why an individual person, rather than
a company, cannot also enter into a BSA with a First Nation.

It is important to recall that corporate and non-profit parties may change more
frequently than government parties. This is particularly true in sectors such as mining
and hydro where junior companies develop the opportunity and then sell or assign it
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to larger and better funded entities. It is crucial to plan for sale and assignment and to
specify that future companies and entities respect the terms of the BSA.

C. Background and Foundational Principles

After setting out the parties, BSAs typically start with a preamble, also known as
recitals or Owher eas égenerbhllgnoslegaly bindiny,coutip r e a mb
plays an important role in setting out the background and context of the BSA and the
motives and intentions of the parties to enter into the legally binding clauses. For
exampl e, @dMpaay Xesaseeking a logging licence within the traditional
territory of Y First Nationo.

In areas where aboriginal rights are unsettled and the parties have different views
that have not been resolved in negotiatio
jurisdiction may be included in the preamble. For example:

Whereas the X First Nation asserts that it holds existing Aboriginal rights,

including title and other interests, to the Traditional Territory as outlined in the

map i n Appendi x AAO0, i ncl uahdspwgtersamae r i gh
resources therein;

Whereas the Province asserts that the lands, waters and resources included in the

X area are Crown lands, waters and resources, and are subject to the sovereignty

of Her Majesty the Queen and the legislative jurisdiction of the Province of

British Columbia.

Anything that is helpful to the interpretation of the BSA may be appropriate for
inclusion on the preamble. These include, but are not limited to:

A areference to broader, related processes, such as treaty or other land claims
settlement negotiations or court actions to identify the BSA as an interim
measure until a broader claim is resolved,;

A reference to previous or related agreements to the BSA;

A a statement with respect to issues that remain unresolved and are outside
the BSA, forexample:A Wher eas the Province ackn
Agreement does not constitute full consultation and accommodation and
does not fully address allland-use i nterests of the X
statements settimgeowetsttshe np ad\théeas §

A company X has staked or has applied for rights to various quartz mining
leases in the [area], more particularly described in Schedule A attached
hereto, which claims are in within the traditional territory of the X First
Nat iaonndd A WhtheerX &iestsNation has a relationship to the land that
important to its culture and the maintenance of its community, governance
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and economyo;

A reference to other related processes, including assessments or legal actions,
for exampl enenvirdthmentaleasssssment with respect to the
project proposal was completed on [d
reference to government policies that underpin government commitments

A in the BSA; and
statements aboutthe partes 6 i ntenti ons to work to

A cooperation.

It should be noted that while the recitals are not generally
considered to be legally binding, some recital sections If the project or project area
explicitly state that the recitals form part of the agreement S e m S broadly, a First

and should be used to interpret the agreement. Even in Nation may inadvertently agree
cases where such a clause is not present, parties should EEFERESE TRV

be aware that the recitals are important because they maySs g R I E D

be relied on by courts in interpreting the BSA. In some anticipated. If the project or

cases, statements that are important to one party but are B EEEER SRR

not agreed to by the other party can go into the recitals in BEEETEEER TS o VA

a manner that does not impute agreement to both parties. =SS they have secured

A good example of this are the parallel clauses with First Nationds s
respect disagreement about government and First Nation SEErwer R e iV
jurisdiction, set out above.

The recital clauses are typically demarcated alphabetically

(i.e. A, B, C, D) rather than numerically to distinguish them from the terms of the
agreement. Immediately following the preamble there is typically a clause stating that
the remainder of the Agreement is intended to be legally binding. Common wording
includes:

A In consideration of the mutual promises set out in this agreement, the
Parties agree as follows:

A NOW THEREFORE it is agreed between the Parties hereto as follows: or

A Now therefore, with good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged by each Party, the Parties
covenant and agree as follows:

D. Definitions

On its face, the definition section of a BSA is a drafting tool that serves to simplify
the language of the overall agreement so that the language can be clear and precise.
However, the definition section can contain terms that are fundamental to the
substantive aspects of a BSA. For example, the precise definition of the project or
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project area that is the subject of the BSA is often found in a definition section. If

the project or project area is defined too broadly, a First Nation may inadvertently

agree to a scope of development beyond what they had anticipated. If the project or
project area is defined too narrowly, a company may believe they have secured First
Nationds support for work beyond what it
carefully about definitions and use as precise language as possible. A definition of a
project may break down distinct phases of the project to clarify, for example, whether

the BSA applies to the development or reclamation phase as well as the operational
phase.

Another example of a definition that has important legal consequences pertains to
decision-making. There may be a clause in the BSA that says the company will refer

all management decisions to a joint management committee. A list of decisions under

a definition of fAmanagement decisionso wi
provisions and will determine which decisions will be made jointly and which will

not.

E. Agreement Purpose

This section of a BSA may be characterized as the heart of the agreement, with

the benefit provisions and mitigation measures forming the legs and arms, and the
communication and management sections at the head. Other common headings for
this section include AAgreement Printhsi pl e
section with respect to environmental management and other operating principles;

although if these are required in detail they may be more suitable for inclusion in the
Management or Environmental Protection sections of the BSA. This section is also a

logical place to state that the Parties intend (or do not intend, as the case may be) the

BSA to be legally binding.

1. Certainty

This purpose section of the BSA typically includes what the government and/or
companies are seeking from First Nations: a greater degree of certainty that the First
Nation will not oppose or challenge the development. Examples of typical clauses in
that regard include:

A The purpose of this Agreement is to provide certainty and a stable operating
environment for the Project;
The purpose of this Agreement is to provide a basis for an effective working
relationship between the Parties;

A The purpose of this Agreement is to establish conditions under which X
First Nation will provide support to the Project;
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It

A The purpose of this Agreement is to provide recognition and accommodation
of the aboriginal rights of X First Nation that will be impacted
by the Project;

A The purpose of this Agreement is to recognize and protect the environmental
integrity of the Project area and the traditional cultural practices of X
First Nation;

A The objective of this Agreement is to provide for involvement of X First

Nation in X Project

While these statements appear on the surface to be relatively subjective and

inconsequential, there is a legal subtext in purpose statements that has significant
implications with respect to the legal status of First Nations rights and the duty on

the part of the government to ensure that adequate consultation and accommodation

has taken place prior to project approval s
interest to provide a Obl a
government with a broad co
s e by gl clause, particularly where the full operation and

best interest to provide a impact of the project are not yet known. For example,

o) o) el el el cier o a First Nation should carefully consider whether to

or government with a broad agree to a clause that stat
o)l sl el el Gl not lodge any complaints with the government or

clause, particularly where the thecourts in respect of the
full operation and impact of the the First Nation in a worse position that it was prior

project are not yet known. to the agreement with respect to its ability to lodge

toa
accordance with the terms of the BSA.

a complaint or action against the company for a

violation of environmental regulations, for example.
(O6Faircheall aigh & Corbett
broader consent clause, it should be made explicitly subject to the other Party acting in

For companies and government, a component of certainty is addressed by clauses in
the BSA where the First Nation represents and warrants that the Chief and Council,
or an alternative authority who is signatory to the BSA has the authority to enter into
the BSA on behalf of its members. Some BSAs also have a clause that require the
signatory First Nation body to take legal responsibility in the event its membership
does not act in accordance with the BSA, such as by opposing or interfering with a
development after a BSA is signed, through direct and/or legal action.

Where there has been Iitigation with resp
development, a BSA may be in the nature of a settlement agreement with respect to

the litigation. In these circumstances, a BSA may have a clause stating the parties

agree to a mutual release with respect to any associated litigation. Where a BSA is



very comprehensive, the government may seek a clause stating that the First Nation
agrees that the BSA satisfies any legal obligation on the part of the government to
consult and accommodate the First Nation and that there has not been any unjustified
infringement of aboriginal rights or title in respect of specific permits or decisions
covered by the BSA.

2. Non-Derogation of Aboriginal Rights

Given that the recognition of aboriginal rights is a defining characteristic of BSAs, in
most cases the parties should consider clear provisions to identify the legal relationship
of the BSA to aboriginal rights. It is well established in law that any instrument

that purports to extinguish or surrender aboriginal rights to a private actor will be
constitutionally invalid. Aboriginal rights can only be surrendered to the Crown, and
even then only under strict rules. Typical non-derogation clauses, also known as

6wi thout prejudiced clauses, include:

A Nothing in this Agreement shall be construed to prejudice or derogate from
any Aboriginal Interests of the X First Nation arising from their asserted
traditional use and occupancy of their Traditional Territory, nor from any
treaty or land claim agreements that may be negotiated;

A This Agreement, and the processes set out herein, is not a treaty or
land claims agreement within the meaning of sections 25 and 35 of the
Constitution Act, 1982;

A For greater certainty, this Agreement is not intended and shall not be
Construed to create, define, recognize, affirm, suspend, limit, deny,derogate
or abrogate any Aboriginal rights or title of the X First Nation which may
exist or be acquired in the future within the meaning of sections 25 and 35
of the Constitution Act, 1982;

A Except in proceedings directly related to the enforcement of this Agreement,
the contents of this Agreement and any record created pursuant to it are
not intended to limit any position any party may take with respect to future
negotiations, and are without prejudice to any legal position that has
been or may be taken by any party in any court proceeding, process or
treaty negotiations or otherwise, and nothing in this Agreement shall be
construed as an admission of fact or liability in any such proceeding or
process; or

A Nothing in this Agreement, or any decision taken pursuant to it, will
derogate from any existing legal obligations the Province or Canada may
have to consult with and accommodate the X First Nation relating to any
decisions that may impact the Aboriginal rights of the X First Nation.

Despite the inclusion of such fAwithout ptr
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aware that if it has entered into an accommodation agreement, the government will
attempt to rely on a BSA, in some cases when it is not even a signatory, to demonstrate
that it has discharged its legal duty to consult and accommodate. To that extent, a

BSA may not be entirely without prejudice.s Further, while such clauses will protect

the underlying legal claims of a First Nation, there is the unavoidable reality that a
resource extraction or development project will inevitably impact aboriginal rights

in practice to some extent. For example, an accommodation agreement with respect

to a logging plan may state it is without prejudice to an underlying Aboriginal title

claim, but in the long run, the land base the First Nation may acquire under a land
claims settlement or court declaration will be very different in character if it has been

|l ogged. For this reason, it is important
their interests in negotiating accommodation agreements, such as ensuring the BSA
includes appropriate environmental and cultural protections.

Finally, the purpose section of the BSA, similar to the preamble, may identify what the
BSA does not do. For example, there may be a clause which states that the purpose
of the agreement is not to prevent or replace First Nations participation in related
regulatory processes. Another example more typical to cases where the government
has had no involvement in the BSA is a clause stating that the BSA does not discharge
the governmentds | egal duty to consult wi
respect of the project, for particular permits and on an ongoing basis. However, even
where an agreement has an explicit clause stating that the First Nation acknowledges
that in exchange for the benefits provided under the BSA it has been fully consulted,

it is possible a court will find that the honour of the Crown requires the government to
engage in further consultation if new information comes to light.

F. Administration and Implementation Costs

The importance of adequate human and financial resources cannot be over-emphasized.
Studies assessing the success of BSAs indicate that most BSAs do not have sufficient
provisions for First Nations to properly participate in the implementation and operation

of the agreement (Prno 2007). Many First Nations are operating with severe capacity
shortages. In the absence of new funding and support, it is usually not reasonable

to expect First Nations to successfully n
of their desko in addition to their signi
housing, education and other crucial community programs and services.

Lack of follow-up is a common problem that prevents the intended benefits of a BSA

9 In some cases such as R. v. Seward, B.C.J. NO. 1726 (MacKenzie Prov. Ct. J.) the courts
have ruled that aboriginal and treaty rights have been suspended or limited by an agreement
despite the inclusion of a non-derogation or without prejudice clause in the agreement.



from being fully realized (Prno, 2007). If a First Nation participant does not have a
budget to cover the costs of BSA operation and management, the government or the
companies will have to consider providing financial capacity to the First Nation. This
is widely recognized and such terms are common in BSAs.

Company and government resources are certainly not limitless. When entering into
BSAs, these parties must also seriously consider and actively dedicate human and
financial resources they will require to be able to deliver on the promises contained in
the BSA and manage the project.

Although this may not be specified in a BSA with respect to these parties, it must be
accounted for in operational costs and should not be underestimated. Particularly for
small or start-up companies, it is important to find all available sources of funding

to help pay for these costs. It is often useful to check with Indian and Northern

Affairs or with other companies or projects that have successfully acquired funding to
develop and implement BSAs with First Nations.

Financial support provisions in a BSA should be clearly separated from other financial
provisions such as revenue sharing or compensation for interference with First Nation
interests or the exercise of rights. Financial support provisions are a cost of doing
business. First Nations should identify their anticipated human resource needs for
BSA administration and management in as much detail as possible. First Nations
governments and managers need to commit to dedicating financial support funds in

a BSA for their intended purpose and in some cases, allocate their own resources.
Human and other resources needs may include:

staff time to for general liaison with the other parties on overall
implementation,

staff time for general administration of the BSA,

staff time for management and committee meetings,

staff time to manage the employment provisions,

staff time to manage the financial and accounting aspects of the BSA,
staff time to manage community communication and participation,
staff time for BSA review, record keeping and reporting,

costs of community participation (e.g. elder honoraria, meeting costs),
supply costs, office space, equipment costs,

travel costs,

consultant fees for technical advice including accounting, tax, and legal
advice, and

consultant fees for assessments and studies, etc.

Do PoToToDeToTo o DeTo e Do

If the project is major in scope, it is unrealistic to expect that a First Nation will have the
ready capacity to absorb these kinds of costs. A First Nation, or a company in a major
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agreement, may need to hire a dedicated manager to oversee BSA implementation.

In some cases funding may be available for First Nations from various sources

including Indian and Northern Affairs funds for resource development and economic
development opportunities. Insuc h i nst ances, a companyo6s ¢
more on providing support for the First Nation to secure available funding.

If there are significant revenue sharing or business opportunities involved in a BSA,

there may be provisions to phase out company/government funded operating costs at a
point when the First Nation can be reasonably expected to share costs, or bear its own
costs. Where First Nations or other parti.i
through staff or council time, this should still be identified in the BSA so the true costs

of participation are known.

G. Communications

1. Communications

BSAs should be as explicit as possible in setting out communication mechanisms and
expectations. A critical firstiswho willbethe 6 f r ont | i ned communi cal
BSA. There should be notice provisions in the BSA that provide contact information

for these individuals. It is acceptable to identify positions, i.e. Operations Manager

or Band Administrator, where the Agreement is longer term and individuals may be

expected to change positions over the term. There may be more than one contact

identified for different sections of the BSA.

2. Information Requirements and Reporting

It is advisable to include specific clauses stating precisely what information will

be exchanged and how it will be exchanged. In negotiations, parties should turn
their minds to the questions of who, what, when, where and how of information in
relation to each clause of the BSA. If there are obvious gaps, additional clauses
should be added to fill in the details. In each case, the Parties should try to envision
a predictable implementation scenario, and ask, if a third party were assessing our
actions under this agreement, are the intentions of the Parties clear? Details may
be set out in a general communications section of the BSA, as well as in specific
sections, such environmental management, business or employment sections. A
general communications section may be useful to set out communication principles
such as definitions of reasonable response times. Where information or decisions
will be required on an urgent basis, the BSA should have mechanisms for a party to
designate decisions for an expedited process, after the expiration of which a party is
entitled to proceed to a dispute resolution process if required. The sharing of sensitive
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or confidential information requires provisions for confidentiality. Confidentiality is
di scussed in detail in Section 0Q6.

Record keeping and reporting on aspects of the BSA are very important tools to aid the
parties in assessing the effectiveness of the BSA. They are also crucial to transparency
and accountability with respect to the membership, constituencies and shareholders

of parties to the BSA. Without reporting mechanisms, key objectives of a BSA may

be lost. For example, if the BSA has an identified objective to increase employment
opportunities for a First Nation community, a lack of employment records and reporting
will make it impossible for the parties to assess this objective. Therefore, BSAs will
ideally have specific terms setting out who will keep records, where they will be kept,
who has access to them, what reports will be required and how often, who will receive
reports, and how often reports will be made.

Where BSA negotiations determine that there are gaps in information that cannot be
closed prior to the conclusion of a BSA, the parties can specifically identify such gaps
and make provisions for securing this information. This generally needs to be coupled
with a commitment on the part of all parties to respond to new information. For
example, a Traditional Use Study may be required to assess all the potential impacts
of a project, but the study may need to be ongoing over the span of the project. In the
information section of a BSA there may be clauses that read:

The Parties acknowledge that the completion of a TUS will provide more complete
information with respect to the impacts of the Project on X First Nation;

The Parties agree to commission a study (paid for by X), the terms of reference

and budget for which are set out in ASc

The Parties agree that within 30 days of the completion of the Study, a TUS
committee, as est abl thisAgeedmentwill iake dindimgu | e
recommendations to the parties to implement the findings of the TUS in accordance
with the terms of this Agreement.

Other terms that may be included in a general communications section include
communication mechanisms for monitoring, either with respect to the project impacts
or the agreement itself. These typically involve the creation of joint committees

and are discussed in detail in Sections
size fits adommunigationsvin sermecasesf asimple appointment of

a communication liaison for each party will suffice; other BSAs may have complete
consultation codes setting out all manner of detail with respect to project management.
BSAs often build communications around the establishment of committees. As

0
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discussed above, it is important that a BSA have provisions for financing committee
participation.

H. Decision Making

The ultimate goal of reconciliation based on the Canadian Constitution requires full
and meaningful involvement of First Nations in decisions which affect them taking into
account federal and provincial government structures but also First Nation governance
and laws. Even if a project or process cannot yet reach this point of reconciliation,
each step is important. There are many successful BSAs that provide for some form of
shared decision-making and lay the groundwork for reconciliation. For the purposes

of this Guide, the general term shared decision-making is used to describe a range

of management principles and structures that specifically contemplate one or more
parties to a BSA being involved in some aspect of decision-making relating to the
project, authorization or development.

There are various terminologies to describe shared decision-making principles and
processes. These include collaborative management, joint management, co-operative
management and joint decision making. There are also very specific principles around
business management, which have particular interfaces with corporate law.

Consultation

At the lowest end of the spectrum of shared decision-making are provisions that
commit to consultation. While there may be a range of communications that could be
considered consultation (such as notification and a chance for comment), the defining
edge is that consultation keeps the decision-making power in the hands of one party,
because there is no binding or directly enforceable obligation on the part of that party
to change their course of action. If the BSA is a bilateral agreement between a First
Nation and a government party, management provisions that set out only a bare duty

to consult are |likely to be below the min
a First Nation, which includes an obligation to take meaningful steps to address the
First Nationds interests and @ccommodat e

If the BSA is a bilateral agreement between a First Nation and a private company,

it may be appropriate for some aspects of project management to be at the level of
consultation only. However, even in these cases, maintaining a positive relationship
with their First Nation counterpart would likely provide practical motivation for a
company to take steps wherever possible to address First Nations interests.

10 However, in some situations, a First Nation may agree to this lower standard in
exchange for benefits or shared decision-making or worthwhile processes in other areas.
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Collaborative Management

The middle of the spectrum of shared decision making arrangements are provisions
requiring the parties to consult about decisions relating to the Project that are coupled

with an express obligation on the part of the government signatory and/or company

party to address concerns. These types of arrangement are more analogous to the
Crownbés consultation and accommodation du
Common terminology employed by the government of British Columbia to describe

this kind of shared decision makingisé c ol | aborati ve management
management arrangement in a BSA should not rely on terminology, which can be
interpreted differently by the parties. All management provisions need to be clearly

set out in as much detail as possible. Typical language for this type of management
approach is as follows:

The Company will make best efforts to accommodate X First Nations views,
concerns and traditional knowledge with respect to environmental, social,
cultural and heritage matters related to the Project and to the extent practicable
and reasonable, incorporate them into Project planning and operations.

Companies and governments often seek | i mi
economically and technically f easkintslofe o6 or
qualifications may be reasonable in given circumstances and lead to a more balanced
management approach, if drafted too broadly and used indiscriminately they can

undermine the intentions of a collaborative management strategy and cause disputes
with respect to i mplementation. The 6tota
only be ascertained by reading the BSA as a whole, which may include management
principles, communication rules, categorizations of decisions, management committees

and dispute resolution processes.

Joint Management

At the upper range of the spectrum of BSA co-management options is a management
structure that is often referred to as co-operative management or joint management.
While the law appears to provide a foundation for joint management, and there are
examples in some northern Treaties, this is not reflected in the majority of existing
BSAs. However, the law has only recently reached a stage where it is clear that First
Nations are entitled to consultation and accommodation with respect to decisions that
may adversely affect their asserted or proven rights or title. It will take some time for
the law to be fleshed out with respect to joint management principles that flow from
the basic duty on the part of the government, and for a new generation of BSAs to
catch up to the rapidly evolving law in this area.

Joint management structures strive for equality. They are typically comprised of an
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